Chapter 16. The Federal Courts
Although important, the Supreme Court plays a minimal role in establishing judicial policy. 

The Nature of the Judicial System 
The judicial system in the US is an adversarial one. 

The Courts provide an arena for two parties to bring their conflicts before an impartial judge.

The job of a judge is to apply the law to the case, and to determine which party is correct. 

However, in reality, most cases never go to trial because they tend to be settled out of court. 

There are two basic types of cases: criminal and civil
	Criminal Law Cases:
	Civil Law Cases:  

	The government charges an individual for violating specific laws (robber, murder, rape, drugs…)

Subject to severe penalty 

(life in prison or jail)

Most criminal case involve state laws
	Cases involving disputes between two parties (divorce, child custody, mergers, discrimination…)

Penalties are less serious (money exchanged, powers stripped, loss of job…)

Most Supreme Court cases involve civil lawsuits


Participants in the Judicial System: 
Litigants: judges are charged with deciding cases; therefore, they cannot bring cases to the courts. 

Two parties must bring a case to the courts before it can be heard; therefore, every case is a dispute between the plaintiff and the defendant. (The plaintiff – Bakke – brings a charge against the defendant – Univ of California Board of Regents).

Litigants end up in court for different reasons. Some are reluctant participants (defendants); others are eager for their day in court (plaintiff). 

For a plaintiff to challenge a law, they must have a standing to sue.
Standing to Sue: they must have sustained or are in danger of sustaining a direct and substantial injury from another party or an action of government. 
Groups: because the courts can help shape policy, interest groups seek out litigants with strong cases. 
(Ex. ACLU litigated the Nazi’s right to march in Skokie Il before the Supreme Court … they did this not because they supported the Nazi’s, but because they supported their right to free assembly and speech… their civil liberties). 
If they are not arguing the case for a litigant, groups support them through Amicus Curiae Briefs.
Amicus Curiae Briefs: friends of the court; attempt to influence the court’s decision; present information not contained in case; and raise addition points of view.

Attorneys: lawyers are indispensable actors in the judicial system. Lawyers translate policies into legal language, and then enforce or challenge these policies. 
The Structure of the Federal Judicial System 
Figure 16.1 The Organization of the Federal Court System (p. 507)
District Courts: the entry point for most litigations; therefore, cases are heard for the first time in federal district courts. They are the only federal courts where a trial takes place and where juries are assembled. 

There are 91 federal district courts – at least one per state, and one in DC and PR.  Each district court has 2 to 28 judges, and there are 680 district judges in total. 
In terms of jurisdiction, they hear cases dealing with:

· Federal crimes

· Civil suits under federal law

· Civil suits between citizens of different states (if amount in question is less than $75,000)

· Bankruptcy proceedings

· Review of federal agency action

· Maritime law cases

· Naturalization of aliens

However, 98% of all criminal and civil cases are heard in state and local courts – not federal courts. Only 2% of these cases actually go to trail in federal courts. 

Court of Appeals: the US court of appeals has the power to review the final decisions made in district court cases. 
Figure 16.2 The Federal Judicial Circuits (p. 509)
The US is divided into 12 judicial circuits, including one for DC. Each circuit serves at least two states, and has between 6 to 28 permanent circuit judges (179 in all). 
For each appeals case, there are at least three judges present and decisions are made by majority rule. 

The Supreme Court: the pinnacle of the American judicial system. The SC ensures uniformity when it comes to interpreting national law, it resolves conflicts among states, and it maintains national supremacy in the law. 
There are nine justices on the SC; eight associates and one chief justice. (Only SC members are called justices; all others are called judges). Because the constitution does not give a number of SC justices, there have been as many as ten and as few as six.  (Congress sets the number). Theses justices are appointed for life, but they can be impeached for bad behavior… no justice has ever been impeached.  
All nine justices sit together to hear cases and make decisions. However, before a case is heard, they must decide whether or not they even want to hear a case. 
Figure 16.3 The Organization and Jurisdiction of the Courts (p. 510)
Overhead Figure 14.3 How Cases Get to the Supreme Court 
The Background of Judges and Justices
The Constitution does not establish special requirements for judges or justices. 
Although they are all quite distinguished, federal judges and justices are not representative of the American population. In fact, they are overwhelmingly composed of white males. 

In addition, both judges and justices are lawyers who tend to be upper-middle, upper class; over the age of fifty; involved in partisan politics; and of the Protestant faith.
Overhead Figure 8.4 The Diversity of Federal Court Appointees from Reagan to Clinton 

The Courts as Policymakers
Accepting Cases: each year, over 7500 cases are submitted to the Supreme Court. The justices meet at least once a week in a conference meeting to decide which cases they want to discuss, and to vote on the cases they will ultimately be hearing. If four justices vote to hear a case, it will be placed on the docket. About 100 cases are placed on the docket each year. 
Figure 16.4 Obtaining Space on the Supreme Court’s Docket (p. 520)
Making Decisions: after cases are placed on the docket, each party sends an elaborate written brief to the justices stating the arguments of the case. Groups who have an interest in the outcome of the case also file amicus curiae briefs to urge the justices to take action. 
Each side then presents oral arguments. In this case, each side is only given 25 minutes to summarize their briefs and most compelling arguments.

In conferences, the justices discuss the case; take a vote; and assign the writing of the court opinion. 

Opinion = a statement of legal reasoning behind a judicial decision. 

If the Supreme Court Chief Justice falls in the majority, he either writes the opinion or he assigns someone in the majority to write it. 

If he is in the minority, the senior associate judge in the majority writes the opinion. 

Drafts of the opinion are then circulated among the majority and corrections/revisions are negotiated. 

Justices are also free to write their own opinions. If the justices agree with the majority’s decision, they issue a concurring opinion; these opinions either reiterate the position of the majority, or stress different constitutional and legal basis for the judgment. 

Those that fall in the minority, issue dissenting opinions, which indicate why they oppose all or part of the majority’s decision. 
When the opinions are written and the final vote is taken, the decision is announced. At least six justices must participate in a case, and majority rules. Therefore, even though all justices are present for oral arguments, they do not all have to participate in the conferences where the case is decided. 

If there is a tie, the decision from the lower court is maintained. 

Figure 16.5 The Supreme Court’s Decision Making Process (p. 521) 
Implementing Court Decisions: President Andrew Jackson once stated: “John Marshall has made his decision; now let him enforce it.” 
Although courts carry legal and moral authority, they have to rely on other units of government to enforce their decisions. 

Judicial Implementation = refers to how and whether court decisions are translated into actual policy, thereby affecting the behavior of others.

Judicial decisions are the end of the litigation process, but the beginning of the judicial implementation process. 

Conclusion

Although the SC sits at the pinnacle of America’s judicial system, its importance is often exaggerated. In fact, most judicial policymaking and enforcement laws take place in state courts and lower federal courts. 
In addition, the Supreme Court tends to be viewed as the weakest of the three branches of government: 
Passive – cannot go after cases, must wait for cases to come to them

Amendments – cannot easily change constitution because the process is time consuming

Influence – courts have limited influence in enforcing rulings, legislative and executive branch must carry enforcement power. 

In light of these weaknesses, the Supreme Court is viewed as the:

· Least dangerous branch of government

· Most remote branch of government

· Least political branch of government 

However, even though it may have its weaknesses, and even though its power tends to be exaggerated, is this really the case? Things to ponder…
Least Dangerous Branch of Government

· Can’t enforce decisions

· Judges have to be confirmed by the senate

· Out of touch with policy and politics

Example of Supreme Court Power – is the judicial branch truly weak?

· 1996 – Congress passed a bill that gave the President “Line Item Veto.”  

· This gave the President the ability to veto certain items in an appropriations bill, instead of being forced to accept the entire bill or kill the entire bill

· Small group of congressional leaders brought a case to the supreme court claiming that line  item veto’s were unconstitutional before the president even had a chance to actually used it

· 1997 – SC reject case because Congressmen did not show “personal, concrete injury” and there was no “genuine case or controversy”

· Clinton uses the Line Item Veto on 11 pieces of legislation, and kills 82 items.

· Some include: funds for NY hospitals, tax breaks for some Idaho potato farmers

· Greater NY Hospital Association, 2 Health Care Workers Unions, and Snake River Potato Growers went to the SC court claiming Line Item Veto’s were unconstitutional.

· Because they had suffered “personal, concrete injury,” the Court ruled in their favor in a 6 to 3 decision and the President lost Line Item Veto power. 

So is the judicial branch the least dangerous branch of the government?

Most Remote Branch of Government

· Supreme Court has a special language, and special rules and procedures.

· It is a tradition-bound institutional with many rituals and norms.

Example:

· Justices enter the courtroom in order of Seniority (length of continuous time on SC), the Chief Justice sits in middle, and members sit in order of seniority, with the 2 youngest at either end.

· Office spaces, order of speaking, and order of voting also follow Seniority.

· When they decide cases – it is behind close doors. No one knows how SC justices make their decisions because this process is guarded in secrecy. However, we do have some access to the decision making process of the Executive and Legislative branches.
· Unlike partisan politics which always feature politicians bashing each other, SC justices exercise courtesy. Even if they disagree with a member of the SC they respect differences of opinion, and treat each other with formality and reverence.

· Presentations are formal and deviation from the norm results in contempt of court. 

Is the judicial branch really the most remote branch of government?

Does the Judicial Branch shroud itself in secrecy in order to prevent outside interference from the Executive and Legislative Branches?

Does it choose to be the remote branch of government, in order to be governed by laws
 and not men?
Least Political Branch of Government

· Deliberate effort to set it aside from other branches
· Through its norms and traditions, it sets itself away from politics
· But even though they try to avoid politics, when they make their decisions controversy will always follow because there can only be one winner.
· Judicial Review – power to interpret constitution – also pushes it into political arena. Example of Bakke, affirmative action issues are still being heard by the courts today. Supreme Court decisions also played a key role in the successes made by civil rights groups during the 1960s.
Even though the SC cannot go after cases, it still has to partake in politicking because it has to settle controversial debates. Therefore, in light of their role as mediator, is it really the least political branch of government?
